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AHoOTaNiA

Beaukopooa O.M. BinnoBiganbHicTh 32 NOPYLICEHHA YMOB J10r0BOPY A0BIiYHOI0
yrpuMaHHs (gorasiay). — Ctarrs.

B cTaTTi 1ocnimKyrThECS 0COOIMBOCTI BIAMIOBIIAIBLHOCTI 3a MOPYIICHHS JOTOBOPY
JOBIYHOTO YTPUMAHHS (JIOTJSAAY). AHATI3YIOTbCSI YMOBU MPUTATHEHHS OOpXKHHKA 0
[IMBUILHO-TIPABOBO1 BiJMOBiNANBbHOCTI. JlaeThes ropuanuHa kBaiidikailis cuTyallii, Koju
HEBUKOHAHHSI IOTOBOPY CTAJIOCS BHACHIIIOK MPOCTPOUYCHHS BIAUYKyBaya.

Knrouosi cnosa: noroBip JOBIYHOTO YTPUMaHHS (JOTJISAY), MiACTaBU IMBUIBHO-
MPaBOBOI BIAMOBIAAIIBHOCTI, IPOCTPOUEHHS KPEIUTOPA.

AHHOTAIUA

Beaukopooa A.M. OTBeTCTBEHHOCTh 32 HapylleHHe YCJOBHII J0roBOpa
MOKM3HEHHOT 0 coepkanus. — CTaThsl.

B crathe ucciemayroTcs oCOOEHHOCTH OTBETCTBEHHOCTH 3a HapyIIeHHUE JI0roBOpa
MOKU3HEHHOTO COJACPKAHUSA. AHANU3UPYIOTCA YCIOBUS TPUBJICUYCHUS JTOJDKHHKA K
TPAXKIAHCKO-TIPAaBOBOM  OTBETCTBEHHOCTH. JlaeTcss  ropumuueckas  KBanudukaius
CUTyalluu, KOTJa HEBBINIOJIHEHUE JOrOBOpa CIYYWIOCh B pe3yjibTaTe€ MPOCPOUKH
OTUYXKIaTeIsl.

Knrouesvie cnosa: noroBop MOXKU3HEHHOT'O COJIEpXAHUSI, OCHOBAHUS TPaXKIaHCKO-
MPaBOBOM OTBETCTBEHHOCTH, MPOCPOUYKA KPEIUTOPA.

Summary

Velykoroda O.M. Responsibility for the breach of life-maintenance contract. —
Article.

The peculiarities of responsibility for the breach of life-maintenance contract are
researched in the article. The conditions for civil prosecution of the debtor are analyzed.
The situation when non-execution of the contract is the result of the alienator's delay is
classified.

Key words: life-maintenance contract, civil liability conditions, creditor's delay.
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IBaHO-®paHKIBCHKOTO (HaKyIbTETY
HarionaapHOro yHiBEpCUTETY
«Onecbka IOpPUINIHA aKaIEeMIs»

CIIAJIKYBAHHS 3A 3AKOHOM B YKPAIHI: TIPOBJIEMU TA
HEPCIIEKTHUBHA

CnankyBaHHS B YKpaiHi BiOyBa€TbCsl 3a 3aKOHOM Ta 3a 3aIllOBITOM.
['010OBHUM 3MICTOM HOpPM CHAJKyBaHHS 3a 3aKOHOM € BHU3HAY€HHs KoJja
CHAJKOEMIIIB, $SIKI 3aKJIMKAIOTHCS JO CHNAJAKyBaHHS. 3aKOHOJABEIb IpHU
BU3HAUCHHI MIJCTaB CIAJKyBaHHS HaJaB IPIOPUTET CHAJIKyBaHHIO 3a 3a-
MOBITOM, a CIAJKyBaHHA 3a 3aKOHOM PO3TJISAJIa€ JIUIIE K JT0JATKOBY MiJCTaBY
HAaOyTTSl CHAAIIMHU, OJIHAK HOTapiajbHa MPAKTUKA CBIAYMTH, 110 HAWOUIBII
NOIIMPEHUM BHUJIOM CIAJIKyBaHHA B YKpaiHi 3alMIIAETHCA CHAJAKYBaHHS 3a
3aKkOoHOM. OTXe, TpPOMAJSHU 3aJMIIAIOTh MNPABOBE PErYJIOBaHHS MNPoOJIeM
OJIHI€T 13 HAMBaXIMUBIIIOI C(hep CBOrO KUTTS — chepr MAaHHOBUX BIJIHOCUH — Ha
PO3IIISI/L IEPHKABH.

OOcTaBUHM, SIKI CHPUAIOTH JOMIHYBAHHIO CHAJKyBaHHS 33 3aKOHOM,
pi3Hl. Ile 1 HemocTaTHS MpaBOBa KYJIbTypa OILIIOCTI HACEIEHHS, 1 TepeIyacHa
CMEPTh CraakoAaBls. Bij ykiageHHs 3aMoBIiTY IPOMajsiH YTPUMYIOTh 00CTa-
BUHM TICUXOJIOTIYHOrO Xapakrtepy. CKiIamaHHs 3aloBITy NEpPEeCiyHUi
IPOMAJISHUH PO3IJIAIA€ SIK NEPEAYMOBY CMEpTI, a ITHOPYIOUHM MOKIIMBICTH
CKJIAaCTHU 3aIlOBIT, CIOJIBAETHCS TAaKUM YHHOM «BIJIKJIACTH» MOMEHT 1i
HacTaHHA [ 1, c. 12].

IIpu cmaakyBaHHI 3a 3akoHOM (yHKIII 3aroBigada Oepe Ha cebe
3aKOHO/aBElb. B 1opuanyHiid JiTEparypl paasHCHKOrO MEPIOAY CIaJKyBaHHS
3a 3aKOHOM JOCHiKyBajocss Takumu (axiBiusimu sik M.B. T'opmon, B.K.
HponukoB, B.I. CepeOpoBchbkuii, 2.b. DiiqunoBa. IleBH1 HOpOOKH MarOTh 1
CydacH1 yKpaiHChKki muBUIicTH, a came €.0. Xaputonos, H.O. Caniaxmerosa,
B.B. Banax, T.I'. Morunina, }0.0. 3aika, S.C. @ypca.

OCHOBHMM 3aBJaHHSM JUIsl HAC BOAYAETHCSI OKPECIICHHS] OCHOBHUX 3acal,
Ha IKUX 0a3yeTbCs CIAJKyBaHHS 32 3aKOHOM B YKpaiHI.

Cmuca ciaikyBaHHS 3a 3aKOHOM Ay»ke Baaiio chopmysas C. H. bpatycs:
«CrnaIKyBaHH 3a 3aKOHOM 3aCHOBAHO Ha MOJIOKEHHI MPO Te, 110 3aKOH, KU

119



BCTAaHOBJIIOE KOJIO CHAJKOEMIIIB, YEPTOBICTh iX 3aKJIMKAHHSA 10 MPUUHATTSA
CIIJIIUHYU, PO3MIPH CHAJKOBUX YACTOK, BIAIMOBIJAE BOJI1 CHAJKOMABIIS, SKUN
HE 3aXOTIB 4YM HE 3MII BHUPA3UTH CBOI BOJIIO MO-IHIIOMY — IIUISIXOM
3al0B1IAJIBHOTO PO3MOPSIKEHH» [2, €. 56].

OT1xe, crTaAKyBaHHS 32 3aKOHOM Ma€ MICII€ Y TaKUX BUIAJKaX:

* IIpH BiACYTHOCTI 3anoBity (ct. 1217 LK);

* SKIO CKJIAJACHMUI CIIaAKOJIaBIIEM 3aIlOBIT BU3HAHO HEAIMCHUM (4. 4 CT.
1257 11K);

* SIKIIIO 3aIIOB1IaHO JIMIIIE€ YacTUHY MaliHa (cT. 1245 1K);

* SKIIO 3alOBIT YaCTKOBO BU3HAHO HEIIMCHUM 1 Y HbOMY 3a3HAYa€ThCS
PO CMaJAKyBaHHS OKPEMHUMH CIAJKOEMIIMU KOHKPETHOTO MaliHa, a HE BCI€i
CIIJILIUHU B LIJIOMY;

* AKIIO NMPU3HAYECHUH Y 3alOBITI CIIAJKOEMEIb IOMEP PaHIIIE BIIKPUTTS
CIIJILIUHM 1 HE 3a3HAYEHO MPO MOro MiANPU3HAYCHHS Ta HaJIeKHA oMY YacTKa
HE YCHAJIKOBYETHCS IHITMMM CIIAJIKOEMIISIMU 32 3aII0BITOM;

* KO CHAJKOEMIIl 3a 3alOBITOM BIJMOBUWJIMCA BIJ TNPUNHATTS
CIaJIIIUHU O€3 BKAa31BKU Ha YUIO KOPUCTH;

* SKIIO CIAJKOEMEIb, SKOMY OYJIO 3amoBiJlaHE KOHKPETHE MaifHo,
BIJIMOBUTHCSl BiJI NMPUMHATTS CHaJKOBOrO MaliHa, BKa3aHOTO Yy 3amoBiTi 0e3
BKa31BKM HA YHUIO KOPUCT.

3a [uBineHuM kojekcoMm (IIK) mepenbadeHo m'siTb yepr CraJKoEMIIIB,
K1 Y BU3HAYEHOMY 3aKOHOJABCTBOM IOPSJIKY 3aKJIUKAKOTHCS /10 CIaJIKyBaHHS
noveproso. [IpaBo Ha crmagKyBaHHS KOKHOK HACTYITHOIO YE€Prolo CHaJKOEMIIIB
32 3aKOHOM HACTa€ MPHU BIACYTHOCTI CHAJKOEMIIIB MOMEPEAHBOT Yepru adbo npu
HETIPUMHATTI HUMU CHAJIMHA a00 BIIMOBH BIJ 1i IPUMUHSTTS, a TAKOXK Y pasi,
KOJIM BCl CIAJIKOEMIIl MEpIIOT YEPTH YCYHEH1 BiJ IIpaBa Ha CHaJIKyBaHHs (CT.
1224 11K), kpiM BuUIIaJIKiB, BCTaHOBJIEHUX CT. 1259 niporo Kopekcy.

[TonokeHHsI MPO YEProBiCTh CMAJAKYBAHHS CHAJAKOEMISIMUA 3a 3aKOHOM
0a3yeThCsl Ha MPE3YMIIIii, 110 B pa3i BUCIOBJEHHS CBOET BOJI CHAJKOJaBEIlb
3aJIMIINB OM CIIQJKOBE MaMHO HAMOJIMKYUM Ooco0aM, SIKI 3aKOHOM BU3HA4YEHI B
NIEBHI YEprH, 3aJI€KHO B1Jl TAKUX KPUTEPIiB:

* OJIU3BKICTh POJIMHHUX 3B'SI3KIB 32 MOXOIKEHHSIM;

* IIJIFOOH1 BITHOCHHH;

* YCUHOBJICHHS;
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* HaJaHHS YTPUMAaHHS CHaKO/IaBIIO;

* nepeOyBaHHs HAa YTPUMaHHI CIIaJKOAaBII;

* CHiJIbHE MPOXKKUBaHHS To11IO [3, ¢. 205].

SIK110 10 TepIInX BOX YepTr 3aKOHOAABEIlb BIAHIC HAMOIMKUMX, POAUYIB
criagkoemils (0aThKiB, iTel, OpaTiB, CecTep Ta 1H.), 10 TPEThOI YEPTH — IHIIHNX
pOANYIB, TO KPUTEPIEM CMAJKyBaHHS 3a 3aKOHOM Y UYETBEPTY UEPry € BIKE
HasiBHICTh CIMEHHMX BIJHOCUH 13 CHAJKOJABIIEM, OCKUIBKM TpaBO Ha
CIAJIIUHY B 110 4epry HaOyBarOThb OCOOH, SIKl1 JOBEIYTh, IO MPOKUBAIM 13
CIIaJIKO/IABLIEM OJIHIEIO CIM'€l0 HE MEHIIE M'SITU POKIB JI0 4Yacy BIAKPUTTS
criaamunu (ctT. 1264 11K), a 1o n'saToi yepru 3apaxoBaHi Helpalle31aTHi 0coou,
K1 HE MEHIIIE I'SITU POKIB MepedyBajau Ha yTpUMaHHI crnajakoaaBus (ct. 1265
LK).

CnaakyBaHHsS 3a TaKUM KpPUTEpIEM SIK CTYIIHb POJAMHHUX 3B'S3KIB Y
NMEeBHUX BHUMAJKaX 3aKOHOAABEIlb OOMEXye B 1HTEpecax OJU3BKUX JI0
CIaJIKo/aBILsl 0ci0, sSIKi HE TOB'SA3aHl 13 HUM POAMHHUMHU 3B'I3KaMH, a came — B
1HTEepecax TOro 3 MOJAPYXKA, SKUM HOro mNepexuB, Ta YCHUHOBUTENIB 1
YCUHOBJICHUX.

Tomy 3anexHo BiJ 3a3HAYEHUX KPUTEPIiIB 3aKOHOM BCTAaHOBJIIECHO
BIIMIOBIJIHI 4Y€pry CHAJAKOEMINB 1 Ha I MiACTaBl mepeadadaeTbesl, SKIIO
CIaJIKO/IaBellb MA€ 1HII HaMipHu LIOJ0 Nepeaayl HajIeKHOIro oMy MaiiHa, To
BIH BIIPaBl HAMKCATH 3aI0OBIT 1 HA3BaTH 1HIIUX OCI1O.

Y Mexax ojHi€l 1 Ti€i camMoi 4Yeprd CHaJKOEMIN CHAJIKYHOTh MailHO
MOMEpPJIOro B PIBHUX YacTkaX. CKakiMO, CHAAKOEMISIMH IEPIIOi YEpPTru €
0aTbKO, IPYKUHA 1 JOYKA; KOXKEH 13 IIMX CHAJKOEMIIIB OTPUMAE OJIHY TPETUHY
CIIaJIIINHH.

3a3HauMMoO, 1110 BIAMOBIIHO J0 1. 9 nmoctaHoBu BepxoBHoi Pagu Ykpainu
«IIpo peaOimitallito KepTB MOJITUYHUX penpecid Ha YKpaiHi» peadlIiTOBaHI
ocobu (iX cCHagkoemill MepuIoi 4Yepru) MarwTh MPABO HA TMOBEPHEHHS
(BIOIIKOAYBaHHSA BapTOCTI) BWIIYYEHOTO Yy HHUX MaiHa. MaitHo (abo iioro
KOMIIEHCAIi}0) MOBEPTAIOTh CHAJKOEMIIM IEPIIOl Yeprd peadlIiTOBAaHOTO B
pasi MmoJaHHs CBiAOITBA MPO MPABO HA CHAAIIMHY, KA BIAKPUBAETHCA 3 JIHS
OpuiHATTS npo e pimeHHs Kowmicielo 3 mnuTaHb TOHOBJIECHHS TIpaB
peabumiToBaHuX. Koo cnaakoeMIlB MEpHIOi Yeprd BU3HAYAETHCA Ha JIEHb
BUHECEHHS 1[bOTO PIIICHHS.
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TakuM 4YMHOM, HaBEJICHOK IMOCTAaHOBOIO 3a BIJICYTHOCTI CIAJIKOEMIIIB
NEPIIOi Yepru MPaBo CHAJAKOEMIIIB 1HIIMX YEPT HA CHAUIMHY peadiliTOBaHOTO
HE Tepe10aueHo, 10 CYNEPEUYUTh MOJ0KEeHHAM T1aBu 86 K.

[a xom3igs mixk HOopMamu [IK 1 BiANOBIAHMM 3aKOHOM ICHYE 1 B
Pociiicekiii Denepartii. B ananoriuHoMy 3a 3MicToM 3akoHi Pociiicbkoi
Oenepanii Big 18 xoBTHA 1991 p. «IIpo peadumiTaliiio XKepTB MOJITUUHUX
penpeciii» TaKoX MependayeHo, M0 MICAs CMEpPTI peaOulITOBAHUX KEPTB
MNOJIITUYHUX PENpecii MpaBO Ha BUILIATY TPOIIOBOI KOMIIGHCAIlli MarOTh iX
CIAJIKOEMIII MEPIIOT YEPTH.

Cynepeunocti mix HopMamu LK 1 BiANOBITHUMH MOJOKEHHIMU 3aKOHY
Ykpainu «IIpo peabiniTaimito >XKEpTB MOJITHUHUX penpecii Ha YKpaiHi»
MOB’s13aH1 3 HEAOJIKaMM HOPUAUYHOI TeXHIKU. Y 3B’s3ky 3 1uM 0. O. 3aika
MPONOHYE BHECTH BIAMOBIAHI 3MIHM PEAAKIIHHOIO XapakTepy 10 3aKOHY
VYkpainu «IIpo peabinitaliito )KepTB MOJITUYHUX penpeciii Ha Ykpainy. CiioBa
«CTHAJKOEMIIl TIEPIIOT YEPTU» HEOOX1THO 3aMIHUTU CJIOBAMM «POJMYI MEPIIOTro
Ta JPYroro CTyNeHs cnopigHeHHs» [4, c. 124].

ITepexin mpaBa Ha CIAJAKyBaHHS BiJl OJIHIET UEPTH CIIAJIKOEMIIIB JIO 1HIIIOI
3YMOBJICHUM TaKWMH OOCTaBMHAMU: BIJICYTHICTIO CHAaJKOEMIIB IMONEPEIHbOI
Yepru, YCYHEHHSIM iX BiJ MpaBa Ha CIHAJAKyBaHHS, HENPUUHSATTIM HUMH
CIaJIIIUHU a00 BiAMOBOIO Bij 1i MpUUHATTSI. BUHATOK, 3a3Ha4YeHUi y 4. 2 CT.
1258 11K, roBopuTh Ipo Te, 110 AOMYCKAETHCS 3MIHA YEPTrOBOCTI CaKyBaHHSI
1010 JOMYIIECHHS J0 CIAJAKyBaHHS OKPEMMX CIQJKOEMIIIB, SIKi HAJIEXaTh JO
HACTYITHUX 4Yepr CMaJAKOEMIIIB. AJie 3arajbHe MPaBUJIO MPO IMEepexiJ MpaBa Ha
CIaJIKyBaHHS JI0 HACTYMHUX (HWXKYUX) YEPT CHATKOEMIIIB 3aJIUIIAETHCS B CHUJIL.

Y HoBomy [IMBUIBHOMY KOJIEKCI YKpaiHW 3'SBWJIMCS HOBEIH, SKI
PErJIaMEHTYIOTh MOPSJIOK OTPUMAHHS CIAJIIIUHU POJIUYaMH JaIbIINX YEPT 1 Ha
iHImMx migcraBax. CBOro 4acy OKpeMi pPOCIMChKI LMBUIICTH, BH3HAYalOuu
OCHOBHI 3acajy CHaJKyBaHHS 3a 3aKOHOM — CIMEHHI 1 POJAMHHI 3B'S3KH,
BBaXKaJd, IO NPIOPUTET HEOOXIAHO BIJJABATH CaMe€ CIMEHHHMM 3B'sI3KaM,
OCKUTbKM «(1310JIOTITUHUI 3B'SI30K HE 3aBXKAW 30ira€ThbCs 3 MOPAIBHUMY, a
3acajy CMaJKyBaHHS MOJIATalOTh CaMe «B CIIJIBHOMY MPOKUBAHHI 1 CITIBIIPAIIi»
[5, c¢. 600]. ToOoTO #AETHCA MPO TE, IO HE 3aBXKAU CTYMHIHb CHOPITHEHOCTI
MOXE BiJOOpakaTW XapakTep 3B'SI3KIB 1 BIAHOCHH, $KI BHHHUKAIU MIXK
CIIaJIKO/IaBIIEM 1 HOTO pOIUYaMH.
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[Ipu cmaakyBaHHI 3a 3aKOHOM 3aKOHOJABEI[b MAa€ Ha METI BU3HAYUTH
TINOTETUYHY BOJIIO CIAJIKOJABIS 1, BpaXOBYIOUM BIPOTIAHICTH MOro OJM3BKUX
BIJIHOCUH caM€ 3 HaWOMMKYMMHU pOJWYaMHU, BIAMNOBIAHO Oyaye aOCTpakTHY
MO YE€proBOCTI 0€3 ypaxyBaHHS OCOOJMBOCTEH KOHKPETHOI CiM'i, 0 B
NEBHUX BHUIAJKAX MOXKE CYNEPEYUTH ICTUHHIA Bodi momepioro. Tomy He
BUKJIIOUEHO, 110 CIHAJKOEMIISIMU MOMEPJIOTO MOXKYTh CTaTH OCOOM, 3 SIKUMHU
3amoBijjay, HE3Bakaloud Ha OJIM3bKI POAMHHI 3B'S3KHU, MIr nepeOdyBaTH B
HETPUSI3HUX CTOCYHKax. Came 111€10 00CTaBUHOIO 3YMOBJICHA I0sSIBA B HOBOMY
K VYkpainm HOpMH, fAKa HAJA€ CHAJKOEMISIM 3a 3aKOHOM IIPaBO
NepPepO3NOUIATH CIAIIHHY.

Cnagkoemill 3a 3aKOHOM 3a BIJACYTHOCTI BHUCJIOBJICHOTO B HaJEXKHIM
dbopMi1 3aMOBIIAJILBHOTO PO3MOPSKEHHS CIAaJAKOAABIsl MOXYTh peaiizyBaTu
TIACHY BOJIIO CHAJKOJABIA, BIiAIMTH BiJ (¢opMaabHOI YEproBOCTI, sKa
nepeadayeHa 3aKOHOAABCTBOM, 1 PO3MOIIIUTU CHAIIMHY TaK, SIK I[Or0 Oa)aB
craakoaasenp (ct. 1259 1K).

CnankoeMiInl, SIKI 3TIOHO 13 3aKOHOM 3aKJIMKAlOTBCS OO0 CHAAIIMHH,
MO>XYTb 3MIHUTH YE€PrOBICTh CIIaJAKyBaHHS.

[lepepo3noain 4eproBOCTI MOBUHEH BIANOBIAATH MEBHUM BUMOTaM, IO
nepeadaveHi 3aKOHOJaBIIEM:

* YKJIQJICHHS HOTapiajbHO MOCBIYEHOTO JOTOBOPY MiX CHAJAKOEMISIMU
32 3aKOHOM IIPO 3MIHY YEPTOBOCTI;

* JIOTOBIP CIAJKOEMIIIB PO MEPEPO3MNOAiT UYEProBOCTI HE TMOBUHEH
MOPYIIYBAaTH 1HTEPECH CIAJIKOEMIIIB, sIKi HE OEPYTh y4acTl B TAKOMY JIOTOBOPI;

* TIEPEPO3MNO/IIJI YEProBOCTI HE MOBUHEH MOPYIIYBAaTH IMpaBa ocCiO, sKi
MaroTh MPaBO Ma 000B'I3KOBY YaCTKy criajaiiuuu [1, c. 14].

JIIicCHUM >K€ BIAMOBIJHUM MPABOUYUH MOXKE BBAXKATUCh I0JI0 TPHOX
BUIAJKIB:

- KOJIM BUSIBWIM Oa)KaHHS HA YKJIQJCHHS 1 MOCBIIYEHHS I[bOTO JIOTOBOPY
BC1 CIIAJIKOEMIT], SIK1 3aKJIMKAIOTHCS /10 CIIAIKyBaHHS;

- KOJM B JIOTOBOP1 3a3HAYa€ThCsl MPO CHAJIKYBAaHHS 3alpOIICHUMHU
CIMIAJIKOEMIIIMHU JIMILIE TOTO MaliHa, Ha SKE MalOoTh IPABO CIHAJKOEMIIl, IO
3aMpOoIIYIOTh /10 CIAJKYBAHHS 1HIIUX OCI0;

- TpU  BIACYTHOCTI OYIb-KHMX CHIPHUX B3aEMOBIJHOCUH  MIX
CIaJIKOEMIISIMU IIOJA0 KOHKPETHOTO YCIAJKOBAHOTO MaifHa abo po3moaily
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YaCcTOK MalHa.

ToOTo 3aramom HOTapiyc BIIpaBl MOCBIAYYBATH TaKWil JOTOBIp JIMIIE B
TOMY pasi, KOJIM BCl CHAJKOEMIIl 32 3aKOHOM BHCJIOBWJIM Ha IIe 3roay. B 1miif
HOpPM1 BCTaHOBJIEHO MEXY, KOJIM TaKHil JIOTOBIp HE MOXKE OYTH MIANKHCAHUM,
TOOTO 10 BIAKPUTTS CaAMIMHU. [HIIIOIO parlioHaIbHOI0 MEKEI0 Ma€ BBAKATUCS
CTPOK JJIS HPUNHATTS CIAAIIMHU, KOJIM BC1 IIpaBa Ha CIAAIIMHY 3asBJICHO 1 BCI
CIIaJIKOEMIIl BHUCJIOBWIM CBOi HaMipu: MpPUWMalOTh BOHM CHAJUIUHY YH
BIIMOBJIIOTHCS Bl HET.

OcCK1UIbKH B 3aKOHI IHIIY MEKY HE 3aKpIIJIEHO, TO MOXHA MOro yKjiIagaTH
HaBITh 3 MOMEHTY BIJKPUTTS CHAIIIMHU, aji¢ BiH HaOepe YMHHOCTI, SKIIO J10
HbOI'0O Ha MOMEHT BHJa4l CBiJIOIITBA PO MPaBO Ha CHAJIIUHY MPUETHAIOTHCS
BCl CIQJIKOEMIIl 1 HIXTO TMPOTU ILOrO HEe Oyjae 3amepeuyBaTu. HoTapiyc ke
MOXKE TpUUMaTH Takl 3asBW JMIIE O€3MOCEepeHhO BIJI CIAJKOEMIINB, a B
HEOOXITHUX BUMAAKAX 3 YpaXyBaHHSIM IMO3UIII1 OMIKYHIB YX MIKJIyBaJIbHUKIB.

Take mnpueaHaHHS 7O JIOTOBOPY BCIX IHIIMX CHAJKOEMIIIB MOKHA
opopmuTH i y gorosopi. Lleil 1oroBip He MOKE MOPYUIUTH IPaB CHAIKOEMIISA,
AKUA HE Oepe y HbOMY y4YacTi, a TaKOX CIaJKOEMIIS, SIKUM Ma€e MpaBO Ha
00OB'SI3KOBY YaCTKYy y CHAJIIIKHI.

[TonoxkeHHs Mpo Te, 0 TaKUH <«JIOTOBIp HE MOXKE MOPYIIUTH IIpaB CIial-
KOEMIIS, IKUW HE O€pe Y HbOMY y4acTi», TOTpedye 0cO0IMBOI yBaru, OCKiJIbKH,
3 OJIHOrO OOKY, 3aKJIMKaHHS «IOJIaTKOBUX CIIAQJIKOEMIIIBY» BIUIMHE HA PO3MIP
YacTKU Yy CHaAIMHI OcCi0, siki He Opajd y HbOMY YyYacTi, a 3 IHIIOTO —
3YMOBJIFO€ MOXKJIMBICTh BUPIIITYBATH MMUTAHHS TIPO JOMYIIEHHS CIAJKOEMIISA 10
CMaJIKyBaHHS 3a PaxyHOK 4YacTOK CHAJKOEMIIIB, SKI TIOTOJWJIHUCS Ha
JOMYIIEHHS TaKOIro CIAaJAKOEMIIST J0 crajakyBaHHs. (OcTaHHIA BapiaHT €
MOXJIMBHUM, ajie HenoriyHuM. Komaum ocoba Mae mnpaBo Ha OTpUMaHHS
CIIaJIIUHM, HaNpuKiIad, 3a 4. 2 cT. 1259 K, To BoHa BIpaBi JOBOJUTH CBOIi
mpaBa Ha BCIO HAJICXKHY 1M YacTKy, a HE MOTOJKYBAaTHCS Ha MEHIY. Ko kK
0CcO0y «JIOMYCKAITh» CHAJKOEMII /10 CHaJKyBaHHsS Oe€3 BIAMOBIHUX Ha II€
nijicTaB, To (aKTUYHO — 1€ AapYyHOK [3, c. 205].

B LK Bnepuie 3'sBuiacs HOBeNa, fKa HAAA€ MOXIMUBICTD 1 Cyny
3aKJIMKATA A0 CHAJKyBaHHS CIIQJIKOEMIISI 32 3aKOHOM, SIKMM HE BXOJUThH B
4yepry, 110 3aKJIUKAETHCS 10 CIIaAIINHHU.

Ha mepiuii morisij, mosiBa Takoi HOPMU, HE BHUKJIMKaHA HEOOX1THICTIO.
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SK1o cnagkoeMels Jajbllioi Yepru, Ha BIAMIHY Bij] CIIaJIKOEMIIIB YEpPTH, K1 3a
3aKOHOM HaOyayTh MPaBO Ha CHAJUIMHY, OIMIKYEThCA HaJ CHAAKOAABLIEM,
OCTaHHIM 3aBXJM MOXXE BpaxyBaTH 1[I0 OOCTaBMHY, CKJaBIIM 3aloBIT 1
BpaxyBaBIIM y4acTh TaKOro CIAJKOEMIlI B HMOro >KUTTI. AJle, SK CBIIYUTH
HOTapiaJibHa MPAKTUKA, HA KaJlb, TPAIUISIOTHCS HEMOOJWHOKI BUIAIKH, KOJIU
CIIaJIKOEMIII, HAMOMMOKYl pOJIUYl CHAAKOJABI (CUH, J0YKa) YXUJISIOTHCS Bij
BUKOHAHHS CBOIX IOPUIWYHUX 1 MOpPAJIbHUX OOOB'SI3KIB, a JOTJISA] 3a CIAJIKO-
JABIEM 3IMCHIOIOTH 1HIII POJIUYl — CECTpa, TiTKa ab0 30BCIM CTOPOHHI IO
BIJIHOIIEHHIO 70 Hboro Jiroau. CrnaakoaaBelpb ke Mo30aBICHUN MOMKIMBOCTI
BHUCJIOBUTH CBOIO BOJIIO B 3alIOBITI B CHJTy TOTO, IO BiH, HAPUKJIAJl, BUSHAHUM
HEJI€3IaTHUM YM B CWJIy HOXWJIOTO BIKY, ICHUXIYHOTO pO3Jaay HE Mae
MOKJIMBOCT1 QJICKBaTHO crhpuiiMatu otouyroue. Came HUMMHU OOCTaBUHAMH 1
3YMOBJICHA MOSBa HOPMH, SIKa HaJa€ MPaBO CyAy NEBHUM YUHOM 3MIiHUTH
YEeproBiCTh OTPUMAHHS CIAJIIIUHU 32 3aKOHOM.

Tak, 3a pilieHHAM CyAy IPaBO Ha CHaJAKyBAaHHS Pa3oM 13 CHAJKOEMIISIMU
TI€l Yepru, MO0 Ma€ NpaBO HA CIHAJKyBaHHS, MOXE OJepkKaTu 0coba, dKa €
CIAJIKOEMIIEM HACTYITHUX YEpT, 32 YMOBH 110 BOHA MPOTATOM TPUBAJIOTO HYaCy:
OMiKyBajacs, MaTeplaJibHO 3a0e3rnedyBajia; HajJaBaja IHIIY JOHOMOTY
CIIaJIKO/IABIICBI, SIKMIl OyB y O€3MOpaJlHOMY CTaHi, BHACIIJOK MOXHJIOTO BIKY,
TSDKKO1 XBOPOOU UM O€3MOPaTHOTO CTaHy.

[1i1 MOHATTIM «OIIKyBajacs» HEOOX1AHO pO3YMITH HaJaHHS 3BUYAMHHUX
(akTUYHUX TMOCAYr oco0l, ska mnepeOyBajia B Oe3MOpagHOMY CTaHl 1
notpeOyBajia CTOPOHHBOI JOMOMOTHW: NPUTOTYBaHHS 1XKi, NpUOUpaHHs
KBapTUPH, MPAHHS O1IM3HU TOILIO.

[TonsaTTs «MatepianbHO 3a0e3medyBanay HEOOXITHO PO3YMITH  SK
HaJIaHHS MaTepiajJbHOI JOMOMOTH, sika OyJla OCHOBHUM 3aCOOOM JI0 ICHYBaHHS,
a TakoX  oOIUlaTa KOMYHaJbHHUX IOCHYT, JiKiB, NPUAOAHHS HEOOXIIHHX
0COOMCTHX peYeil 111 XBOPOro TOIIIO.

[Ilo cToCyeTbCsl TOHATTS «TPUBAIUK 4Yacy», TO BOHO BIJTHOCUTHCS [0
OLIIHOYHMX KAaTEropii, 1 Cyl, SKAW pO3rIsSJaTAME CHpPaBy, MOBUHEH BU3-
HayaTucs 3 Horo 3mictomM. Ha Hamy AyMKy, TPUBAJICTh TaKOro TEPMIHY
MMOBUMHHA CKJIAJATH HE MEHIIE OJHOTO poKy. He3Baxkaroum Ha Te, mo ct. 1265
LK nig yrpumaHueM po3yMie 0oco0y, sika HE MEHIIE I'SITH POKIB OTpUMYBAaJIa
MaTepiajgbHy JOMOMOTY, 10 OyJia /i Hel €IUHUM a00 OCHOBHUM JKEPESIOM
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70 ICHYBaHHS, MM BBQXKAEMO MOXXJIMBUM OOMEXKHUTHUCS PIYHUM CTPOKOM,
OCKUIbKM B JAHOMY BHIIQJIKy WAEThCS HE IMPO CTOPOHHIO 0cCOo0y, sKa
yTpUMYyBaJla CHAaAKOAABIL, a MpO CHAAKOEMIST 3a 3akoHOM. Clija Takox
3a3HAYUTH, 110 CMAAKOEMEIhL 32 3aKOHOM, SIKMM MOXE BHMaraTd 3a CyJIOM
npaBa Ha CHAJKyBaHHS, HE JMIIE «MaTeplaibHO 3a0e3nedyyBaB», a W
OMiKYBaBCSl HaJl CHAJKOJIABIEM Ta HaJlaBaB «iHIIY JOMOMOTY», TOOTO BUHUHSB
i1, 3HAUHO LIUPIII 33 CBOIM 3MICTOM, HIJK «yTPUMAaHHS».

BBelieHHs1 Takoi HOPMU € SICKPABOIO LTFOCTPAIIIEI0 peatizallii Ha IpaKTHUIl
TaKUX MPUHLIUIIB IHUBLUIBHOTO MpaBa, SIK CIPaBEAJIUBICTh, JOOPOCOBICHICTh Ta
PO3YMHICTb. Pa3oMm 3 TUM cHajgKoeMIll 3a 3aKOHOM, SIKI MOBHWHHI 3aKJIUKATUCS
10 CHaAlIMHU, OYyAyTh BpPaxOBYBaTH MOXJIMBICTb MEPEPO3NOJUTY YACTKU
CIIaJIKOEMIIIB 3a 3aKOHOM CYJIOM, III0 B MEBHUX BUMAJKAX MOXE CHPUSITU
HaJICKHOMY BUKOHAHHIO HHUMH CBOIX POJMHHHMX 1 TPOMAJSHCHKHUX OOOB'A3KIB
[1,c.13].

IIpu aHami3l crmajKyBaHHS 3a 3aKOHOM CJIiJ] MaTH Ha yBasl, 110 ICHYIOTh
(aKTUYHO TPU BUAM CIAJKYyBaHHS: 3a 3allOBITOM, 32 3aKOHOM Ta 3MiIIaHE.
OcranHiii Buj mependadae periaMeHTaIlil0 BUIAJIKIB, KOJU YacTUHA MalHa
CIIaJIKYEThCA 3a 3allOBITOM, a 1HIIIA YaCTHHA — 34 3aKOHOM.

3MilIaHe CraJKyBaHHsI MaTUME MiCLE:

* KOJIM 3aMOBIJIaHO JIMIIIEe YaCTUHY MaiiHa (4. 2 cT. 1236, 1245 11K);

* SIKIIIO CMAJIKOEMEIIb BIJIMOBUBCS BiJ NPUNHSTTS CHAAIIUHU O€3 BKa31BKU
Ha YUIO0 KOPUCTH a00 MOMEp A0 BIAKPUTTS CHAIIMHU, MiANPU3HAYEHHS Y 3a-
MOBITI HE MependavyeHo, a TAaKOXK 3aMOBIT € HaTypaJlbHUM, TOOTO 32 KOXKHUM
CIIaJIKOEMIIEM 3aKPIIJICHO KOHKPETHE CMaJKOBE MalHO;

. KOJIM  CMaAKOEMEIb TIOMEp IICJHS  BIAKPUTTA  CIAAIINHHU,
NiIPU3HAYECHHS B 3aIOBITI HE MepeAdavyeHo i MICIas HbOTO HE 3aJIMIIHIOCH
CMAJIKOEMIIIB, a TaKOXX 3alloBIT € HaTypaJbHUM, TOOTO 3a KOXHUM
CIIaJIKOEMIIEM 3aKPIIJICHO KOHKPETHE CMaJKOBE MalHO;

* SIKIIO 3aI0BIT OyJIO BU3HAHO CYJIOM YaCTKOBO HEA1MCHUM.

CnankyBaHHS 3a 3aKOHOM «y UYHMCTOMY BHUIVISIA» MaTUME MICIE, KOJIU
MICJIsE CMEPTI 3amoBi1ava:

* 3aQITOBIT CMAJIKOJIABIIEM HE CKJIaJaBCs;

* 3aI10B1J]a4 CKAacyBaB 3amoBiT MoBHICcTIO (4. 1 cT. 1254 11K);

* BCI CITAJKOEMIII 32 3aII0BITOM BIJIMOBUJIMCS B1Jl IPUUHATTS CHAIIUHU;
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* 3allOBIT BU3HAHO CYJIOM HEIIMCHUM 1 MPABOBITHOCHUHU HE MOXYTb
perIaMEeHTYBATHUCSI MOMEPEAHIM 3alOBITOM, a TAKOXK Yy pasi, AKIIO L€ 3al0BIT
OyB equHuM (4. 4 cT. 1254, ct. 1257 1IK);

* SIKIIIO 3a 3aMOBITOM OYyJIO BUSHAYEHO €JJMHOTO CITaJIKOEMIIS, SIKUH TTOMEep
710 BIIKPUTTS CHAIIMHA a00 MICIs BIAKPUTTS CHAAIIMHU, aj€ MIiCas HbOrO He
3QITMIITAIIOCS CIIaJAKoeMIIIB [3, ¢. 204].

Orxe, cnagKyBaHHSI 3a 3aKOHOM B YKpaiHi Ma€e CBOI OCOOJMBOCTI, LIO
BUPAXKAIOThCSA Y 3aKOHOJABUOMY MIJIPYHTI Ta MPAKTUYHIA peatizamli I[boro
BUY cniaJikyBaHHs. He Mae cyMHIBY B TOMYy, 1110 ITpaKkTHKa MPaBO3aCTOCOBUMX
OpraHiB BHUKJIMYE MOTPeOy MOJANBIIOr0 PO3BUTKY CIAAKOBUX BIIHOCHUH B
YkpaiHi, a TOMy MEPCHEKTUBU TMOMAIBIIMX HAYKOBUX PO3BIIOK IIOA0
yIOCKOHAJICHHSI TIPAaBOBUX HOPM Yy TMHUTaHHI CIAJAKyBaHHS 32 3aKOHOM MalOTh
OyTH CIIpSIMOBaHi1 caM€ B IIbOMY HaIpsIMi.
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Summary
Pitsyk H. Z. The inheritance according to the law in Ukraine: problems and
perspectives. — Article.

A given article was devoted to the question about the inheritance according to the
law. The author offers his own vision of the peculiarities of the inheritance according to
the law in Ukraine.
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inheritance according to the law.
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